
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



368 CEUM v. STATE. 

fendant but by a third person, who by ligence contributing to the loss of hia 

contract with the defendant provided con- property. In the principal case the evi- 

ductors and servants, there being no cvi- dence of contributory negligence on the 

denoe that the plaintiff had knowledge part of the plaintiff would seem to be 

of these facts. To the same effect as the sufficient to warrant a finding for the 

last point see L. $■ N. %■ G. S. Rd. v. defendant ; and there can, as it seems to 

Katzenberger, 1 S. W. Eep. 44. us, be no doubt of the correctness of this 

In every case whether the defendant is decision, 

an ordinary carrier of passengers or Mahshall D. Ewell. 

sleeping-car company, the passenger is Chicago, 
required not himself to be guilty of neg- 



Supreme Court of Mississippi. 

CRUM v. STATE. 

The fact that death ensues from a wound given in malice, not in its nature fatal, 
but which, being neglected or mismanaged, caused death, will not excuse the party 
who gave it ; but he will be held guilty of murder, unless it clearly appear that the 
deceased's own neglect and want of care, and not the wound itself, was the sole 
cause of his death. 

Appeal from Circuit Court, Hinds county. 
Indictment for murder. 

Wells $ Williamson and D. S. Fearing, for appellant. 
T. M. Miller, Att'y-Gen,, for the state. 

Cooper, C. J. — It appears in evidence that the appellant, on the 
4th day of July 1884, shot one Ford, inflicting upon him a very 
dangerous wound. Ford was treated by a physician for some days, 
and discharged, with a warning from the physician that his condi- 
tion required great prudence on his part. Ford was imprudent, and 
on the 2d of September died from inflammation of the bladder, 
which the attending physician states was shown by a post mortem 
examination to have been a result of the wound. On the trial, the 
court, at the instance of the state's attorney, gave two charges (the 
first and third) to which exception was taken by the accused. It is 
only necessary to state the third instruction, since that announced 
the law more strongly against the defendant than the first. It is 
as follows : " If death ensues from a wound given in malice, but 
not in its nature mortal, but which being neglected or mismanaged, 
the party dies, this will not excuse the party who gave it, but he 
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will be held guilty of murder, unless it clearly and certainly appears, 
either by the evidence offered on the behalf of the state or the de- 
fendant, that the deceased's own neglect and want of care, and not 
the wound itself, was the sole cause of his death ; for, if the wound 
had not been given the party had not died." 

In McBeth v. State, 50 Miss. 81, an instruction practically the 
same as the one here given, in the view in which it was considered 
by the court, was declared to be erroneous. In that case the facts, 
as given by the court, were that a dangerous, but not necessarily 
fatal, wound in the abdomen had been inflicted, the cut penetrating 
so deep that the entrails protruded. One Patrick, not a physician, 
had administered chloroform, replaced the bowels, and sewed up the 
wound. The physician who subsequently attended the wounded 
man testified that Patrick's treatment was not good surgery ; 
that the wounded man died about sixty hours after the wound 
was inflicted, as he supposed, from inflammation of the bowels ; 
that in his opinion death was caused by the wound ; and that 
wounds in the abdomen were dangerous, but not necessarily fatal. 
On these facts the court said : " If there be misgovernment on the 
part of the medical attendant, from ignorance or inattention, this 
would form no exculpation if the wound were mortal (Archb. Crim. 
Pr. & PI. 262), but if the wound were merely dangerous, and the 
bad treatment the proximate and immediate cause of the death, the 
result would be different." 

For the proposition that for a dangerous wound, resulting in 
death from mismanagement, the party inflicting it could not be held 
liable for murder, no authority is cited, either by the court or by 
counsel in that case ; nor has counsel in his brief in the case now 
before us cited one; nor have our own investigations discovered 
that there are any. On the contrary, the decisions appear to be 
be uniform and numerous in support of the instruction given by the 
court below, which is almost a literal copy of the law as given by 
Greenleaf on Evidence, vol. 3, § 139. We have examined many 
of the cases cited by Greenleaf in support of the text, and others 
may be found in Roscoe's Criminal Evidence, pp. 717-719. As 
we have said, they support the instructions given in this case, and, 
so far as we are advised, are in conflict with no other case than that 
of McBeth v. State. The principle of these cases is that one who 
maliciously inflicts a serious injury upon another, from which in- 
jury, as the mediate but not immediate cause, he dies, is responsible 
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for the death. It is a salutary rule, necessary for the protection 
of society by the punishment of offenders, and ought not to be 
departed from. 

McBeth v. State is overruled in so far as it announces a different 
rule, and the judgment of the lower court is affirmed. 



1 . The more general rule applicable to 
cases like the above is stated in 1 Hale 
P. C. 428 : "If a man give another a 
stroke, which it may be, is not in itself 
so mortal, but that with good care he 
might be cured, yet if he die of this 
wound within the year and day, it is 
homicide or murder as the case is, and so 
it hath always been ruled. 

" But if the wound or hurt be not mor- 
tal, but with ill applications by the party, 
or those about him, of unwholesome 
salves or medicine the party dies, if it can 
clearly appear that this medicine and not 
the wound was the cause of his death, it 
seems it is not homicide ; but then that 
must appear clearly and certainly to be 
so. 

" But if a man receives a wound which 
is not in itself mortal, but either for 
want of helpful applications or neglect 
thereof, it turns to gangrene or a fever, 
and that gangrene or fever be the 
immediate cause of his death, yet this 
is murder or manslaughter in him that 
gave the stroke or wound, for that 
wound, though it were not the imme- 
diate cause of his death, yet if it 
were the mediate cause thereof and the 
fever or gangrene was the immediate 
cause of his death, yet the wound was 
the cause of the gangrene or fever and 
consequently is causa causati." 

2. In Com. v. Hackett, 2 Allen 136, the 
court said : " The principle upon which 
this rule is founded is one of universal 
application and lies at the foundation of 
all our criminal jurisprudence. It is 
that every person is to be held to con- 
template and to be responsible for the 
natural consequence of his own acts. If 
a person inflicts a wound with a deadly 
weapon in such a manner as to put life 



in jeopardy, and death follows as a con- 
sequence of this felonious and wicked act, 
it does not alter its nature or diminish its 
criminality to prove that other causes co- 
operated in producing the fatal result. 
Indeed it may be said that neglect of the 
wound or its unskilful or improper treat- 
ment, which are of themselves of the 
criminal act which naturally follow in any 
case, must in law be deemed to have been 
among those which were in contemplation 
of the guilty party and for which he is to 
be held responsible. But however, this 
may be it is certain, that the rule of law 
as stated in the authorities above cited has 
its foundation in a wise and sound policy. 
A different doctrine would tend to give 
immunity to crime and to take away from 
human life a salutary and essential safe 
guard. Among the conflicting theories 
of medical men and the uncertainties 
attendant on the treatment of bodily ail- 
ments and injuries, it would be easy in 
many cases of homicide to raise a doubt 
as to the inmediate cause of death, and 
thereby to open a wide door by which 
person guilty of the highest crime might 
escape conviction and punishment." 

3. Where death is the result of a wound 
inflicted with murderous intent, the 
negligence or disorderly conduct of the 
person injured will not excuse the homi- 
cide, though death may have been accel- 
erated thereby, or with better care the 
injured party might have recovered : 
McAllister v. State, 17 Ala. 434 ; Bowks 
v. State, 58 Id. 335 ; State v. Bantley, 
44 Con. 537; Com. v. Costley, 118 
Mass. 1 ; Rex v. Eew, Kel. 26 ; Bish. 
Cr. L., sect. 638 ; Roscoe Cr. E. (7 ed.) 
718. But see, Harvey v. State, 40 Ind. 
516 ; Rex v. Johnson, 1 Lew. C. C. 164. 
The refusal of the wounded person to 
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submit to a surgical operation is no 
defence : Reg. v. Holland, 2 Mood. & 
Rob. 351. 

The enfeebled condition or previous 
ailment of the person who received the 
wound which caused, hastened or con- 
tributed to the death will not excuse the 
homicide : Com. v. Fox, 7 Gray 585 ; 
Slate v. Castello, 62 la. 404 ; State v. 
Morea, 2 Ala. 275 ; Reg. v. Marlon, 3 
Post. & Fin. 492 ; 1 Hale P. C. 428 ; 
Bish. Cr. L., sect. 63S ; 3 Greenl. Ev., 
sect. 139 ; Alison's Cr. L. (Scot.) 147. 
Nor is it a defence that the one killed was 
ill with, a disease, the ordinary result of 
which is death : State v. Morea, 2 Ala. 
275 ; Reg. v. Plummer, 1 Car. & Kir. 
600. Nor that he was already mortally 
wounded : People v. Ah Fat, 48 Cal. 61. 

If death ensued within a year and a 
day from some disorder produced by the 
wound or from exposure resulting from 
it, the person who inflicted it is guilty of 
homicide ; nor will it avail as a defence 
that the constitution or habits of the 
wounded party made him peculiarly sus- 
ceptible to such resulting disease : Kelly 
v. State, 53 Ind. 311 ; Kee v. State, 28 
Ark. 155 ; Com. v. Green, I Ashm. 
(Pa). 289 ; Com. v. Fox, 7 Gray 585 ; 
Com. v. Mackett, 2 Allen 136 ; State v. 
Morea, 2 Ala. 275 ; State v. Banlley, 
44 Conn. 537 ; N. P. v. Warner, 4 Mc- 
Lean 463 ; Reg. v. Martin, 11 Cox. C. 
C. 136 ; Reg. v. Murton, 3 Fost. & Fin. 
492. But death from consumption in- 
duced by long confinement on account of 
a wound, or from erysipelas contracted 
by being placed in a bed previously 
occupied by another patient, has been held 
hi Scotland too remote to make the in- 
flictor of the wound guilty of murder or 
manslaughter: 1 Burnett 551 ; Alison 
149. 

It is no defence that under better nurs- 
ing or a different form of medical treat- 
ment, the deceased might have recovered; 
or that death was caused by the medical 
man in endeavoring to heal the wound 



after the usual course of practice ; or that 
death was occasioned by a surgical oper- 
ation performed with ordinary skill by an 
ordinarily skilful practitioner : Bowles v. 
State, 58 Ala. 335 ; Kee v. State, 28 
Ark. 155 ; Slate v. Bantleg, 44 Conn. 
537 ; State v. Morphy, 33 la. 270 ; State 
v. Scott, 12 La. Ann. 274 ; Com. v. 
Costley, 118 Mass. 1 ; Com. v. Pike, 3 
Cush. 181 ; Com. v. Hackett, 2 Allen 
136 ; People v. Cook, 39 Mich. 236 ; 
State v; Smith, 10 Nev. 106 ; State v. 
Baker, 1 Jones (N. C.) 267 ; Williams 
v. State, 2 Tex. App. 271 ; 1 Keb. 17 ; 
Reg. v. West, 2 Car. & Kir. 784 ; Reg. 
v. Minnock, I Crawf. & Dix. C. C. 537 ; 
2 Bish. Cr. L., sect. 680 ; 1 Wharf. Cr. 
L. (9th ed.) sect. 157. But see Brown 
v. State, 38 Tex. 482. 

But if the medical or surgical treat- 
ment was grossly erroneous, or the oper- 
ation performed was not such as would 
be deemed necessary by an ordinarily 
skilful medical man, and death was 
clearly the result of such malpractice and 
not of the wound, the inflictor of the 
wound is not guilty of the homicide : 
Parsons v. State, 21 Ala. 300; State v. 
Baker, 1 Jones (N. C.) 267 ; Coffman 
v. Com., 10 Bush 495 ; Reg. v. Connor, 
2 Car. & Kir. 518 ; Bish. Cr. L., sect. 
639. And it seems that if one inflicted 
a mortal blow, and another a second and 
fatal blow, that the inflictor of the first 
blow is not guilty of murder, there being 
no conspiracy : State v. Scates, 5 Jones 
(N. C.) 420. 

When a wound has been inflicted with 
murderous intent, from which death 
might ensue, and has been followed by 
death, the burden of proof is upon the 
party inflicting the wound to show that 
death resulted not from the wound but 
from some other cause : State v. Briscoe, 
12 La. Ann., pt. 1, 433 ; State v. Mor- 
phy, 33 la. 270. 

Charles A. Robbins. 

Lincoln, Neb. 



